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MEMORANDUM IN SUPPORT OF PETITION 
FOR Deve TO Fila Perio waver 
MANDAMUS 


Teo Unto CTO hus TATE Viatn 

Macs Court has jurisdiction of defendant s peritmeneineec 
ZomUesmerm silos) (the “All Writs Act"). Juxvisdicrion creme 
Dicsemeieemenirtc was invoked under 15 U.S.C. §15 (Sectio. = Jor 
Ene yCiayton Act). 

PL. OUERSTIONS PRESENTED 

This petition raises several questions concerning the 
micnecmmuacder 20 U.S.C. 1406(a) and 1404(a), of a litigant sued 
imecmeear-O1f district with which it has, at most, minimal con- 


taceemmunrelated to the claims upon which the action is brougieE, 


The facts out of which the questions emerge are not in dispute. 


The questions presented, the action of the District Judge and ou 


Views Ehereon may be siuinaavigzed - 


1. Does defendant, a Washington-based COTrpOracion, waiver 
G d g is 


—__—. 


—— 


manufactures trucks in Washington, California and Missouri, trans@ 


~4 


act business through its distributors in Hawaii for purposes of 


cmemapiiiiveto suit tere under Section 12 of the c 


— —-- 


layton Act, 


15 U.S.C. §22? The District Judge upheld out-of-state service 


on defendant at its headquarters in Renton, Vasniingcen Onmete 
ground that the defendant transacted business in Hawaii through : 
1€S distributors in that state. In our view the District Judge, 
in reaching this conclusion, misread the distributors' agreements, 
Gee%es Of Which are in the record (Rk, 35-42), drew unwarranted 
ieterences CoNncerming Ene nacure and SeOpe G2 Cefendant’s setie 
vities and misapplied the principal precedents, including Suem 


decisions of this court as Courtesy Chevrolet, Inc. v. Tennessee 


Walking He Ser Soi set F.2d 802th Cir. 2965)- 1. D. Reedom 


CoMesactors of Arizona v. Higgins INCUSE res; 265 F2d 76 lye 


Somme oa, 29 F.2d 777 (9th Cir. 1966). 


2. Where a Washinaton truck manufacturer's only contacts : 
mwnere a was | 


with Hawaii have been through its independent distributors themes 


and the claims against it do not arise from conduct in Hawaii, 


a a ee 


claiming improper termination of its rignt to sell defendent's 


ES Me ey es ee 


trucks in Australia, be transferred from Hawaii to Washinaton on 


aoe 


Pp eetideme es moc1on tinder 28 U.S.C. §1404(a)? The District Judge 


Piment@ecemretfusea to exercise his discretion because "at this 
PPeagemem—eneniltigacion it is ilpossible for this court to ascer- 
BoIMewetmeany definitive approximation the burden which defendant 
fee eeerewm met. Ll2)8 > In short, our position is that the entire 
purpose of Section 1404(a) would be thwarted if a defendant were 
forced to incur the burdens and expenses before its motion were 
definitively considered. The District Judge here had before him 
detailed facts concerning the burdens which trial in Honolulu would 
Pitlietmen cqerendant. By the uncontroverted affidavit of the chair- 
ham Ob ese ooarad, defendant: 
(a) listed 45 potential witnesses residing in the Western 
District of Washington, identifying ea2cn as fo iis 
PieGmmecmem@nr tie facts (kh, 20-50), 
(b) listed eleven more potential witnesses, for 
whom trial in Hawaii would be a burden (Rv 30-31) 
(c) estimated that the cost of transporting witnesses 
to Hawaii for trial would be between $12,000 and 
US eO00) and that the Subsistence Cf Unesco Gn te. 
Messes in Honolulu for an extended trialevoula 
"be eulzonale expensive" (R. 30s 
(Mewestaced that, based Upon the fact thac moose Gf ee 
key Corporate Oltlcials Of CetetialG Were, lea 
Witwesses, “Uf trial (Of tis Meace Were renee miei 
An Honolulu, ti would severely Gisrubce UNnete vor. 


Elon eomederencanoes, Tan 


le) see *Ovth detailed facts concerninaine tocacven 
and volume of corporate records which would probably 


have to be moved to Honolulu (R. 31-34). 


3. Should mandamus be granted to review denial of defendant's — 


— een 


MOELO: “EO quash return of Summons, dismiss Oreereanerer Uundermae U.S 


Si ne Or ern rer igiiese 28) Was (C. §1404(a)? The very complete 
record below presented to the District Judge all of the facts reles 
Wome leci!SiOn Of Ehe motion. Instead of de eciding the foruia non 
conveniens part of the motion in defendant's favor, in accordance 
vith the facts and the law, the District Judge in effect deferred 
action on it to see whether defendant really would inety the aire 
reparable damage it sought to avoid. In deciding whether defendant 
was amenable at all to suit in Hawaii, the District Judge misinter- 
preted the undisputed facts and misapplied well-established legal 
principles. In these circumstances defendant is entitled to man- 
damus, Otherwise, it may win the lawsuit but spend an unnecessary 


hundred thousand dollars or more in unreimbursable costs, to defend 


itself thousands oF overvwater miles from home. 


WaeeOur petition we have filed, with an affidavit of counsel 


true copies of those portions of the record in the District Court 
deemed pertinent to the foregoing questions. These consist of 
Pleadiigs (herein "R, _....),» ineluding the order denying our goeerem 
eve!) end the transcript of the aArGUMeINE On the me tien 
(herein “tr, _ Se 


Before stating the legal reasons which support our petition, 


we snall summarize the pleadings and proceedings to this point and 


Piemerceamyarcn hear upon the issues presented. 


Pie kee OF PREADINGS AND PROC EEDINGS 


Te 


On August 31, 1967, 2 complaint seeking $8,250,000 in damages 
Mieermeceeeionc t and 2 of the Sherman Act was filed against peti- 
Pionemmeesmcone Cofend@ant im the District of Hawail (R. 3-9). Peti= 
Ptererm (fewein called defendant) manufactures two lines of trucks, 
Kenworth and Peterbilt, through separate divisions of the company. 
The Memon Division, whiecn has factories in Seattle, Washington 
Pndunansagecity, fissouri, and the Peterbilt Division, which has 
a factory in Newark, California, are named as "co-conspirators", 
Pence etmmePobert D, O'Brien, Chairman of defendant, a resident 
bieSeattle; Kenworth Kotor Trucks Pty. Ltd., an Australian subsi- 
iearyeoreederendant; Robert E. MacGilvra, an Australian residence 
who is managing director of the subsidiary, and Cameron Kenworth 
Peeredayeen AUSstralian distributor of Kenworth trucks (RK: 4). 

Plaintiff was organized on May 31, 1963 under the laws of 
New eSeucmewales (R. 64) “for the purpose of selling in Australia 
Peroummbemertcks and truck parts. On July 1, 1963, it entered 
imecOmemeeretuscive Distributor's Contract with Peterbilt Metors 
Pomp emmee sion of Pacific.“ (R. 6). According to plagmtite, 
it was notified in December, 1965 that Peterbilt trucks would 
no longer be supplied to the Australian market (R. 48). 

imeganiary, 1966, plaintiff was appoanted a Gistribucor 
of Kenworth trucks and parca in Auscralvag(h. 6, 4d ei mcaa 
[iovemeleintiff's franchises were terminated by defendant (Ra epee 


Meconding to plaintiff's complaint the termination, stenming from a 


conspiracy which began "sone tine prior to Decenmbar, 1965". 107 ; 
reasonably restrained the foreign trade and commerce of the United 
Seaces , Comino, mo Section 1 of the Sherman Act, and evinced an 
attempt by defendant to monopolize the exportation of heavy-duty : 
Pies fromeene Unieed States to Actral ia contrary to Sectiommm 
Of the Sherman Act (R. 4-9). f 

With its complaint plaintiff filed a motion to psoduce undeg 
Rule 34 (R. 14-17), calling for inspection of most of the records 
of defendant and its Kenworth and Peterbilt divisions). baci@ies 
January 1, 1958 (R. 32). All of the documents were asserted to be. 
metevant to the action (R. 13-22). \ 

Upon plaintiff's representation that defendant resided in 7 
Remeon, Washington, an order issued allowing sexvice of stmmone 
Wienout state. (R. 10-12), pursuant to which defendant was served 
at its corporate offices in Renton. The only reference to Hawamg 
in the complaint was the bare statement that "Defendant is {Sanda 
and transacts business in the District of Hawaii". (Resi 

In due course defendant served and filed a motion (1) to 
quash return of summons or to dismiss the action or transfer it 
to the Western District of Washington, Northern Division, under 
28 U.S.C. §1406(a), or (2) if that motion were denied, fox Changs 
Se me tO genet mdistrict under 26, .c. §14042(a) “(Ry 4334558 
Miemesounds were, in Short, that defendant did not do business 
in Hawaii, and, therefore, venue in that district was iMprosermsr 
and, alternatively, that trial in Hawaii woula@ cause defendant 


great and unjustifiable exoense and GLSPUpPtIONO Of philic inose, ter 


Platmineminterest Of justice required transfer of the action. 
Petendeite S MOlLLOnN was Supported by the affidavit of its charr— 
Neilso Brien, to which WeEme ac baened Copies Of d1Styusuuein Ss 
contracts between defendant and its Hawaiian distributors (R. 23-42) 
Pom eectelon ca the motion, plaintiff filed an affidavit by its 
eNairtam, Laurence C, O'Neil, identifying certain correspondence 
(eee Oeo), and an affidavit by plaintiff's Honolulu counsel 
naming six potential witnesses said to be residents of or “con- 
nected with" Hawaii (R. 84-87). 

Demendent filed reply effidavits by Mr. O'Brien (R. 93-105), 
Pigttembaert, Pennell, a vice president of defendant (R. 91-92) 
and by counsel (R. 88-90). 

Defendant's motion was argued before The Honorable Martin 
Pence on October 23, 1967 (Tr. 1-68). Judge Pence reserved his 
BUbingwmemon December 260, 1967, an order was Eiled denying pes 
=IoOtcmucmmoulGl in all of its alternative forms (Rh. IWo-=i1-) | 

IV. SUMMARY OF FACTS 

epeceeamrelevyant to Defendant's Motion te 

Be-Wioc Or Transier Under 28 U.S.C. 

§1406(a) on the Ground That It Does 

Not Transact Business in Hawaii 

Defendant's motion and original supporting affidavit covered 
Pewlori ities for the period from July L, 2953 cemdatewe une 
Cateworsumiy |, 1963 was selected for two reasons. First, Ghee 
was the. date Gf the Distributer’s Contract between GCerendane. « 
Pet wemlen m1 vision and plaintif£ (RR. 6, 48, 99). Second, since 


Pmlemeeehon was filed on August 31, 1967, any callse of accion 


which accrued before July 1, 1963 would be prima facie barred by 
Eieustatuce of limitations (Wo U.G.Gems Woo) = 

The basic facts, as set out in Mr. O'Brien's affidavit 
(pe 23-o4)more thavederondant) is, and has been since its incems 
poration in 1924, a Washington corporation, with its corporate 
offices located in Renton, Washington, in the Northern Division 
of the Western District of Washington. Neither defendant nor 
PeveOL 2ts Civvsions Or subsidiaries has at any time since July @ 
1696.38 


(a) Been licensed or registered to do business in Hawaig 


(b) Maintained any office in Hawail. 

(c) Had any officer, director, employee or agent who 
resided in Hawaii. 

(da) Owned or leased any real or personal property or 
maintained any stock of goods in Havail. 

(e) Maintained any bank account in or financed cpy 
transaction through any bank in Hawail. 

(£) Had any licenses or permits from the State of Hawall 
ox any municipal subdivisions thereof. 


(g) Purchased any products in Hawail. 


Min=aasacte pusinass” aS that phrase is used an) Section 12 of tm 
Gleweon Act (15 U.S.C. §22), Yerers back to the time when the 
cause of action accrued. Fastland Const. Co. V. Keasbey & 
Mattison Co., 358 F.2d 777 (YER Cir. 1966). Plaintift = Clams 
for damages could hardly be said in any case to have accrued 
Pesore July 1, 1963. 


Nowemployee of defendant or of any division or subsidiary 
Sim@esemaanl makes regular calls on customers within the State 
Cie ieee inirequent goodwill or service visits are made on 
Kenworth and Petexbilt distributors, generally in response to 
Beqieecwscmoy Such distributors (R. 24). 

Simeewouly 1, 1963, Peterbilt has had in force contracts 
PJmemmtyoOucistzributors in Hawaii and Kenwortm has had one Hawaiian 
Cer eer (R. 24-25). Copies of one of the Peterbilt contracts 
Oemee mene hemvorth cantract were attached to Mr. O"Brien’s affi- 
Gemam@pes5-42). The other Peterbilt contract is im the same 
Pom@itmecmene One attached (R. 25). 

Neither defendant nor any of its divisions or subsidiaries 
HeoemOvammes fad any Ownership Of financial iwncerest imvany Perer— 
bitte emmmeonmworth distributor in Hawaii. 

Neither defendant nor Peterbilt nor Kenworth has any control 
SveormtWemlocation, facilities, financial or other operarrorcyor 
Mlvecusteributor in Hawaii. Orders obtained by the distributors 
must be accepted by Peterbilt or Kenworth respectively. Ship- 
Mentes Of trucks and parts are made by Peterbilt f.a.s. Oakland 
Cummeeoncisco, California, and by Kenworth £yd.c. Seactic 
Gpedecemeys washington (R. 25). 

PRmememercen of the affidavit of Laurence €. O Neil (ke 66-33)9 
Gueviagane or plaintiff, in reply to defendant"s motion, was that 
Robewe Nl. fomcm, former halt Owner Of plaimtult nawercanced 


Mimo fOr Cight years until about mid=Maren, 1963. (See 


Exiibit 9D to O Netl attidavut (R. 72) ) a let tem from lars 
to O Merl of Pebruazy 26, 1963, announcing that Larkin wou 
eave wlio Lor AUStralia ol March 19, 1963) and Hehibieeee! 
Go tne Oller] atiidavit (Re 73), a letter from Larkin aimee 
trom cdated April 3, 1963 to A. R. Gould, then general salee 
maneger of defendant's Peterbilt Division in Newark, Californiaj@ 
ite Garin had corresponded from HNawaii to Newark, Calaterag, 
gaerebrudry and early March, 1963, concerning the possibile 
of establishing SeGrMStribweorship moeAustralia (See) pshiioies | 
oe 8 and "FF" to O'Neil affidavit (FR. 67-70, 74-75)- ame 
Hiramiv senate tin NIGon at Plaintirt&£ s instance, Gatendanremacd 
talks with representatives of one of its Hawaiian distributors, 
hominem, concerning the possibility that the distributor mime | 
—Migeokeln wlaimcrif (See Exhibits "I", "J" end "K” to O%Nei? 
affidavit R. 79-83). | 
Hieeoply eorrve O Nel arfidavit, deferdent filed affidavits, | 
the gist of which was to relate the details of talks with Hon- 
deon in 1965, which never got off the ground (R. 91-92), and Gai 
early discussions with Larkin, in Seattle and Newark, California 
Dpmdanmary and February, 1963 (R, 93-95). 
All of the personal discussions between representatives of 
the plaintiff and defendant and its divisions from the inception 
of the distributorship agreement on July 1, 1963 until suit was 
commenced were held either in Australia or in California or 


Washington; none was held in Hawaii. Likewise, all correspondeng® 


Sno 


between the parties was between Australia and California or 
Washington; no correspondence betwecn the parties was sent to 
Ov from Hawaii (R. 98). 

Tiemenconology of Pramcipal events shown by the record is: 

iarewJenuary, 1963: 

Initial contact between Robert Larkin, who later became 
PURE wO Ne Of plaintiff, and representatives of defendant at 
Newark, California and Seattle, Washington. 

Bee Os: 

Mr. Gould, general sales manager of Peterbilt, went to 
AUStEomia tO confer with Messrs. Larkin and O'Neil relative 
CQ@eyememsetting Up Peterbilt distributorship in Australia. 

Bevan, 1963: 

Mr. Larkin makes written "proposals" to Peterbilt for a 
Pecemowee discributorship for all Australia (Rl 102-05)" 

Loses OS? 

Piemtiif was incorporated in New South Vales @(Rega4). 

Ome 1963: 

Meee butorship agreement between Peterbilt Motors Company 
aicmercimeiet (Peterbilt (Aust.) Pty. Ltd.) executed, 

becemecr, LOGS | | 

Defendant reaches decision to set up assembly plant for 
Kenworth tracks in Anugteeallha and phase out sale of Poterbilts 


EOuatstralia. 


2g 


Use Me 9p ee 

Meeting in Mr. O'Brien's office in Seattle with represem. 
tatives of plaintiff regarding decision to set up assembly pia 
fox Kenworth trucks in Australia. Plaintiff became Kenworth dag 
eriputoer efiective that date. 

Haren, Ge: 

Mr. O'Brien went to Australia to announce to Australiame 
defendant's plans to assemble Kenworth trucks there, to phase 
out the export of Peterbilts and to set up an Australian subsi= 
Ciaky.: 


July 15, 1966: 


Kenworth Motor Trucks Pty. Ltd., a subsidiary of defendanim 
was incorporated in Victoria, Australia. 

Mebatel 20 NIS IE: 

Termination of the plaintiff as Kenworth and Peterbilt diug@ 
Peirce r In AUStralia became effestive (R. 98=100). 
B. Facts Relevant to Defendant's Motion 

to Change Venue Under 28 U.S.C. §1404(a) 


"For the Convenience of Parties and Wit- 
nesses, in the Interest of Justice" 


In support of its alternative motion to change venue to the 
Western District of Washington, defendant, through Mr. O Bite gae 
affidavit, listed 45 potential witnesses who reside in the Wes= 
term District, and identified the area of testimonial knewledes 
of each witness (R. 26-30). Defendant listed eleven addition 


Veieascs, Mostly from NorthemmeCulifornia, fon whem Seale. 


Wome be Wore convenient them Nonolulu (Rr. 30-31). 


Saree 


Mr. O'Brien stated that of the eighteen members of the 
defendant's corporate staff who were listed in the affidavit, 
at least twelve had had discussions with representatives of 
Diiieeiek, Sl). ilence, "if the trial were held in Honolulu, 
it would severely disrupt the operations of defendant, since 
an extended trial in Honolulu might require the presence in 
Hawaii of the top management of the company who, oe seins) ae seslret lh 
were held in Seattle, could continue to carry out their respon- 
sibilities during the trial, at least on a part-time basis". 

Gree so l=o2)) . 

Memeo Brien f£urther pointed poe chee the corporate records 
are maintained in Renton, Washington, that the Kenworth Divison 
records are kept principally in Seattle and the Pevorot eee ce.-clis 
are kept at Newark, California (R. 32). Mr. O'Brien analyzed 
(R. 32-34) four of the categories of documents Rlpialteso) jeyllayatiqueal 16 1 
had contended in its motion to produce were relevant to its 
action (R. 13-22). The expense and inconvenience to defendant 
of bringing these documents to Honolulu was demonstrated by the 
face that Kenworth alone maintains some 1,000 file drawers of 
records pertaining to its operations and destroys some 300 file 
@rawers of material annually (R. 32-33). Most of these documents 
would be relevant if plaintiff's motion for product.on were well 
Gaemtk, 32). 

= saunter Gid not controvert Mr. O'Brien's affidavit. The 


only opposing material filed was an affidavit by counsel listing 


32 


Sin epOtenm akewiiiessos SAid-tovberctonnected witha ms) OG 
these, four werd said to have had conversations witly tepresems 
fataves Cf dofencdam®™ (k. 35-80). OneiG@e these, Jaeoi es. 
Pr reted= ao Waving ine Nonoluluytawarne However , ir. Go ia 
according to aletter dated Octeber 27, 1967 attached to am anti 
davit of defendane's counsel, stated that he had not vest@eamean 
Honolulu since January, 1964 (R. 88-90). Another of the “cig. 
Simply identitied as “George Reed, .parector of iggC. © Hea 
Grieks, Ines". “Reed was thus not claimed “to have testimonmell 
knowledge beyond the fact that he was a director of the Delaware 
eee een Wien OWNS a Majority anterest in the Austwadlwaan 
eatin tele 

V. ARGUMENT 
A. Defendant Does Not Transact Business 


in Hawaii Within the Meaning of Sec- 
pone cor tie uC layton DCE (CTS Rel 6 2) 


Tie District dudge found that defendant transacted busmgess 
Mveeavdii and that it), therefore, cemld be sued in that? june 
G@uetion uncer Section 12 of the Clayton Act (R. 106-1 
section provides: 


UAvesU te eeaCt1LON, OL rOCeCcIny Water (Ene 
antitrust laws against a corporation may be 
DEGucmE mOLuomly in the judteveal csscrice 
Wiemeor 1t 2S 2m inhabitant, butik also im any 
Gdistrvce Wierein 1t may bewround Or Cransacks 
busimess: and all process im such cases may be 
Served In tie istrict Of Wien 20 is angi. 

. habitant, or wherever it may be found.” 


It is clear that Gefendant is not "found in Hawaii”; 


TE 


Wemceuoordcton is “found within a district 
when it has an agent authorized to receive 
Pomviccmol process, or when it may be decined 
Peccentavienin the district due to the presence 
@reOrticers Or agents Carrying on the business 
Gmmticuecouporatien,”  iimoore’s Fed, Prac. 
@Wormed, 1964) 1665, 7O,144[15]. 
Miemiact ciac defendant is not “found” in Hawaii is recog= 
iizedubveelaintitf’s motion for out-of-state service and tne 
erder thereon (R. 10-12). 
The question, therefore, is whether defendant transacts 
Pctiiescminiiavail through 1ts contacts with distributors there, 
an issue which depends upon common-law principles of agency. 
i Moore, supra, at 1666-67, {0.144[15]. Application of these 
Pemrcmoleseean turn, hinges on the degree of control reserved 
Peaotcmdame over the affairs of its distributors. When a venue 
Befencerrs asserted, the burden rests upon the plaintiff to Ssupoere 
the venue. United Industrial Corp. v. Nuclear Corp. of America, 
237 F. Suso. 971, 979 (D. Del. 1964) and cases cited there. 
immere written order Genying defendant's motion, Ene Discriec 
pmdages cited several contacts by defendant with Havall wWnichehe. hele 
indicated that defendant transacted business there. 
(ee stributor's Agreement 
fmemas Well established that sale of producers Entougy a 
local distributor will not in itself provide a basis of jurisdic- 
tion over a foreign manufacturer. Sanders Assoc., Inc. Vv. Galion 


A A I 


fron Works & MEg. Co., 304 F.2d 915, 920 (1st Cir. 1962) and cases cit 


ed there, 


#15 


The Judge here held that by its agreements with its dis- 
tributors, "Defendant's sales, services and warranty requirements 
are ... welded to each sale in Nawaii of its products." (Rk. 111), 
Whether defendant's "sales, services and warranty requirements are 
welded to each sale" would seem to be beside the point. The ream 
question is whether defendant retains such controls that its dis- 
tributors are its agents through whom it does business. The Dis- 
trict Judge's conclusions on this score were based on mistaken 
reading of the distributor's contract. 

The District Judge stated that "Hawaiian orders for its 
trucks and parts are placed with defendant through local distri- 
Bweere. Pacirtic Car has the option of accepting or rejecting a 
prospective purchaser's order. Once accepted, defendant processes 
and fills Hawaiian orders and makes delivery through 30s distegm. 
butors.," (R, 107-08). This implies that defendant sells to 
Hawaiian retail buyers, and that the distributors are deferdant's 
goewies. Neither is correct. As is shown by the agreements and by 
Mr. O'Brien's affidavit (R. 25, 35-42) defendant sells trucks to 
the distributors £.a.S. Seattle or Tacoma, Washington or San Frane 
cisco or Oakland, California and it is expressly agreed that the 
distributors are not defendant's agents for any purpose. (R. 24-25 


and Sections 2 and 16 of the agreements) .* Moreover, the fact thag 


an Ee Sn ae ee —-—— = 
*Amfac, ine. 7 the Kenworth distributor, could hardly be consicered 
a controlled agent of Kenworth. It sells several other lines of 
aeuiens (R87), 


see 


Meicmieeiliren reserves the right to accept or reject an order of 


Poser WOuld militate against an agency relationship. See 


Sore land tight & Power Co. v. Ohio Brass Co. 221 F. Supp. 
405 (S.D. Ohio 1962). 

DWewbistrict Judge further stated, "Pacific Car has the ab- 
solute right to change prices and terms, as well as the construction 
and design of trucks, on any orders submitted, and the distributor 
is bound thereby." (R. 108). The Judge is mistaken. Defendant 
retains no such rights. The distributors are given an absolute 
Bigiitem meeceton 3 Of the distributor's contracts) (35.530) mito 
Conceluatyweescder “as to which such price increase is applicable, ‘ 
Defendant reserves the right to make changes in design only in the 
Hwa eCOmeni Ehat SuCh Changes result in “betterment Geretne 
PGUCkhs econo provision coes not indicate retention Gf controls by 
defendant, except in the very restricted sense that defendant 
Canne@usocmmenced by a distributor to retool 1ts factenuyere provide 
designs which have been superseded. 

The only other provisions cited by the District Jucge to 
ElipVemummceconclusion that the distributors are the aqenessor 
the defendant, rather than independent contractors, are provisions 
relating to warranties, maintenance of adequate sales and service 
facilities and the furnishing of inftOrmation Concerniigqusalles 
(R. 108). Such provisions are standard in any Gist ributer con— 
fact einhethey constitute the control necessary to convert san 


maindependent dealer to an agent, then, contrary to case law, every 


ie 


Cistxibilcor 12s the agent of his manufacturer, ine sweeping in- 
ference drawn by the District Judge that these provisions indicate 
"very substantial control" is simply unwarranted by the language 

of the agreements. Neither Kenworth nor Peet maintains any 
control over the location, facilities or financial or other opera 
tions OL a disthivucor, The distributor veelert entirely onmaae 
own to develop his territory in any way he sees fit. He merely 
undertakes, by Section 11, to maintain sales and service facilitied 
adequate "to meet the requirements of his trade." Examination of 
the precedents shows that the courts have required much more to 
sustain a holding that it is the manufacturer which is transacting 
tie business done by its Cistributor. In fact, several courts 

have held that even the presence of a subsidiary of the defendant 
SGeingeas a Cistributor in the foruin district is insufficienteto 
Satisfy jurisdiction over a parent under Clayton Section 12, unles® 
the parent. company exercises control over the day-to-day overations 
CietilewrectGen. Corporation.  Zwingle Vv. Tyson's Foods, Inc ja 
F. Supp. 940 (W.D. Okla 1965); see Fisher Baking Corn. v. Continems 
Ealyeacimg Corp., 238 F. Supp. 322 (Dp. Utah 1965); School Dist; sem 
Pee z nos. , 240 F. Supp. 361 (B.D. Pa. 1965). 

The case involving a manufacturer-distributor relationship 
which appears to present the clearest parallel to the instant facem 
is Ohio-Midland Light & Power Co. v. Onio Brass Co., 221 Fs Supe 
405 (S.D. Ohio 1962). The question there was whether the manufactul 
because of the terms of its contracts and contacts with its distrigy 


BUCOrs, transacted business in the Soutnern Districe of Onico wos 


Sse 


purposes of venue under Section 12. Some of the facts pertaining 
mo tie relationship are quoted by the court from an affidavit filed 
byeveppeinsulacor Company, the manufacturer, in Support of its 
motion to dismiss: 


Weiomoeltticer, director or employee of Lapa 
Besides in Ohio. 


""No employee of said Company makes regular 
S2uewon CUStOmers within the Southern Dwetrice 
@f Ohio, infrequent good will visits are made 
,on individual customers, no attempt being made 
to cover all possible purchasers. 


"'two independent concerns located in the 
Seuthern District of Ohio solicit orders for 
Lapp's products: for insulators, Harry Fisher 
Pesociaces, inc., having c&kfices in €leveland 
Cicmecolumous, OniG> for Obher products. mate 
Industrial Sales and Equipment Company, having 
Bit vecomimwecrwncinnata, Ohie. 


"'Lapp has no ownership or financial interest 
in either of the above named concerns. 


"All of Lapp's sales representatives, includ- 
ing Harry Fisher Associates, Inc. and White In- 
Gustrial Sales and Equipment Company, are com- 
pletely independent of Lapp. Lapp has no control 
over thneiyr location, facilities, finaneialvope a 
tions, and the like. Such agents are compensated by 
a conmission based upon consummated sales. 


""Orders obtained by Harry Fisher Associates, 
'MiGCa me wikte Endustrial Sales and Hquipmene @on- 
pany, and Lapn's other sales representatives 
must be accepted by Lapp at its offices in Le Roy, 
New York. Shipments are made by Lapp f.ovb. fac- 
tory by common carrier directly to customers in 
Coicmisom 165 plant in be Roy, New Yous 2c 
are sent directly to customers from Lapp's offices 
mine Roy, New York.'” (221 °FS Supp. at 406-07 )— 


Onetiese facts, the court held: 
VEvenecsolvaing Chis broad definition Gt § eran] 


feting business’, this Court coneludesstiacguie 
@oneaces of defendant Lampo Within thiswdseames 


Sie 


are nok sufficient te consticute. “transaceun, 
busimess within the @districe.,, (221 FF. Supp. 
ae S08). 


On much the same facts as Ohic-Midland, a district judge 
im Enis Circule granted a manufacturer ’s motion@teequash am 
mica Vem iecdsoeaces oteeliCoup., Joi rs Supp. 43774 
(ieee cal sal o oa) 

theverpinion er Lie wight yeirenit an Simploms vy. Counce 
Mig. Corp., 332 F.2d 733 (8th Cir. 1964), applying Missouri Naw 
illustrates well the tests generally applied to determine pro- 
priety of venue founded on a manufacturer's relationship with 
MecowalScruouleorsces ii aqrfkirming the district qudgqe's rulingeom 
Giyemissal for want of jurisdiction, the court quoted the follow 
wigetzem the lower court’s opinion: 


"'he, [the distributor] nevertheless, pur- 
chases equipment from numerous manufacturers 
and re-sells the same to customers in various 
balesseone Ene cOntry, particularly im the midwest. 
Pieesoiiess neat an emoloyes of Coumell Manukactur= 
MimCoroOtattoie Dut Gperates <5 al andepencentc 
COntudecrou. Al. purchases Of Littreil from deren: 
CaAnmeamewaeeVcErMouLOLS prices, and Littrell .e— 
sells to his customers at prices fixed by him. 
Defendant furnishes Littrell with advertising 
NertomiommLegarcing Vis me2chinessouL Ditene is 
develops his own customers, conducts his own 
advertising, provides his own repair service to 
customers and is not subject to any direction, 
GoOnero! oF authority of defendant. Littrell 
purcnases from defendant on his owm account, 
normally attaches payment with the purchase 
@rder, and provides delivery or the equipment 
mie selistomen Sucest,'  § (332 F.2d at 735). 


pupp. 704, /05 (D. Mass. 1964) and Bruner va Renublie Accanbanes 


Gorp), LOWE. Supp. 200° (POD, Avi. 1961). 


20 


se = Kacecd 


the courts have sustained venue against manufacturers on the 
peotemermady-LO-day control over distributors within the forum 


Clemietecrm (hus, in Volkswagen Interamericana, S.A. v. Rohlsen, 


Batwa s(lst Cir, 1966), cert. den. 385 U.S. 919 (19166), 
PicmedUcrmaenied a motion to dismiss, where it found, "Defendant's 
foMeeaemuese mot mere buyers, Or outlets for its products, but, 
as we have MictmertedwWwere Sip ject to 1ts détailed Ssuservisicn 
Picdmecmensiiw) (360 F.2d at». 440). Among the controlls retained 
by the manufacturer, were, 


Peewee Tight tencontrOlymanter alia 
the dealer's automobile and spare parts 
inventory, its area of distribution, the 
number of salesmen and customers' service 
personnel in its employ, and even its 
stationery and business forms." (360 F.2d 
Stee 40) = 


For another example, see Fiat Motor Co. v. Alabama Imported Car: 
ivicmemee em 20 745 (D.C. Cir. 1961), cert, dem, S368 utc 8938 oan) 
(mee ots co Havaiian Dist=ibutors 
phe bistruect: Judce cited the following facres covscupeore 
his conclusion that defendant transacted business in Hawaii: 
"Defendant's top management personnel have 
made goodwill, business expansion, and/or 
service visits to Hawaii from time to time, 
myeluading: (1) three trips by Peterbpilie"s 
export sales manager between March 1964 and 
WwMdomisoa-, (7) Ole trip to Hawaii by the 
TenetmalemManmager Of Peterbilt an@may og; 
and (3) one trip each by Peterbilt's general 
Manager and general sales manager in June 
ios Che 10S). 
The record is barren of evidence that any of the trips were 


for “business expansion". The only references to Hawaiian trips 


Beewin Mr. O'Brien's affidavit where he states that, “Infrequent 


ene 


Goodwill sor serviccivicitamare made onmeonecath and Peterbilt 
distributors, generally in response to requests by such distr 
DUCOns! (Rw 2 eeand in corresponGence attached to Mr. O'Neil's 
affidavit (R. 79-83). The trips made to Hawaii by Peterbilt's 
export sales manager were made, according to the letter from the 
Gustribvtogstoutr, O'Neil, to provide “assistance in our promotion 
of sales of Peterbilt trucks in the Hawaiian Islands." (Ro 7958 
Thus, the trips were made at the instance of the distributor ice 
assist with its promotion. Such goodwill visits to distributors 
do not constitute the transaction of business under Section 12 am 
the Clayton Act. Ohio-Midland Light & Power Co. v. Ohio Brass Cam 


eee OU pp O5.8406-07 9S. Den Onio 1962); compare i.G. Reedas 
55), 

The circumstances of the 1965 trips are explained fully am 
the affidevzit of Donald F. Pennell (R. 91-92). While in Hawaii 
in May, Mr. Pennell, then general manager of Peterbilt, discussedy 
SE plaintiif’s request, the Possibility of Honolulu Dronuwere. 
PIVEeSting nepleinei tt However, “nothing came of our conversa-— 
tion’ (RJ 92)5 The latter to Mr. O'Neil by Mr. Pennell (R. 80-81) 
was merely a report of the contact made with Honiron. Plaintiff 
makes no contention that this abortive attempt by it to sagk outs 
Side capital has any nexus with its peesen® claims, 

Coneeaey to the opinion of the District Judge, this court 
has held that to support jurisdiction over a non-resident under 


Clayton Section 12, the plaintiff's cause of action must arise 


ae 


timenmmmememaictivities of the defendant in the forum. 


GCoeeene Cause of Action Did Not Arise from 
an Activity of Dafendant in Hawaii 


HiewOastrLect Judqe, im his Opinven, Cited United Stazes 


v. Scophony Corp., 333 U.S. 794 (1948), United States v. National 
eo meomes, 334 U.S. 573 (1948) and Eastland Construction Co. v. 
Recomm ott son Co., 358 F.2d 777 (9th Cir, 1966) fas holding 
Pictewmuice: Clayton S12 the cause of action need not arise out of 
SOtSsecome £rOm activities of the defendant within the gforum. " 
(R. 109). None of the cited cases so holds. To the contrary, 
dmmeaenecase there is reference to the legislative intent of 
Beeilotmrz tO Give an antitrust plaintiff the opportvnity to sue 
where the injury occurred. Thus, in Scophony, the Court inter- 
Precece tne legislative purpose of Section 12: 
"Thereby it [Congress] relieved persons 
iiguved througa covsorate Violations oF 
the antitrust laws from the ‘often insuper- 
able obstacle* of resorting te distan: 2ocume 
for redress of wrongs done in the places of 
their business or residence. A foreign cor- 
peratvone na longer Could comey te ara oucsees 
perpetrate there the injuries outlawed, and 
then by retreating or even without retreating 
to its headquarters defeat or delay the retri- 
Diteneniedie, “(333 UsS. ato puec0s)= 
The defendant in Scophony was a British firm which was 
accused of committing violations of the antitrust laws in the 
BeUMptine Southern District of New York. In National Van iiees 


the Supreme Geure quoted with approval the Scophony statercn sor 


Congressional intent as to Section 12. (334 U.S. 580). 


Epic ten 


some length the legislative and judicial history of Section 12. 

Te concluded), citing Scopiony and HabloncleVengLines, along wWite 

Bastman hodax Co. Vv. Southern Phoco Co., 2/3 U.S. 359 (1277) eae 

mo. Congress's underlying assumption [in enacting Section 12 was 
that antitrust injuries usually result from business activity 

of the corporate offender occurring in the victim's home districmam 

(aoeer, 2d vat 780), 

The requirement that for venue purposes the cause of action 
against a non-resident corporation arise from activities in the 
forum district has been directly considered by this court in sev- 
eral cases, namely. L. D. Reeder Contractors v. Hiqgins Industrica 


a RR 


Sime 2a 769 (Sth Cireel963)> Mechanicamecontractors Assn, vw 


Pectamical Coneraccorsm est. Of Northern Cal., 342° Fiza Soom lee 
Grr. 1965) and Gountcsymeicvrolet, Inc. v. Tennessee Walking iio w as 
Boe some eed SOC) (9th Cir. 1965). 
In Reeder, an action based on diversity of citizenship, this 
Gourt analyzed at length the evolution of the concept of “aoumg 
business" in the law relating to jurisdiction over non-residents. 
The court enunciated and discussed three elements which must concur 
to Support such jurisdiction. The second of these was stated tom 
"(2) The cause of action must be one 
Whdeh arses Out OL, Or results) from, the 
activities of the defendant within the 
forum. It iS conceivable that the actual 
Sase Of action Might Come to Lruition in 
another state, but because of the activities 
of defendant in the forum state there would 


Still be A Substem tial moma COnbLagin. | 
(205 F240 768, 7/3-74, focmnate 12)5 


The three requirements of Reader were cited and applied in 
Piemoienese and Mechanical Contractors cases, neither of which 
involved Section 12 of the Clayton Act. The most recent case 
wherein this court adhered to and applied the three rules was a 
foomemeleecase, COUrtesy Chevrolet, Inc. v. Tennessec Walking 


Tere oe Heed BGO, 865-66 (9th Cir. 1965). The Drustricr 


Mo tedomunmtie Inctant case held that the application of the Reeder 


Ttermemeodrtasy tO be dicta (RK. 110). We respectrully disagrea 
femecmiorsuinderstaid wny, Lf Satisfaction of the second Needer 
requirement was not deemed necessary in COUrTeSy, (me Court jade 

so much of the fact that the alleged ot one occurred im the 
fOuumMearstrict, On page €64, the court states that defendants” ar- 
Sul@emereanores itS contacts in California, "and even more important 
Memovemlogws the fact that even thouch the Associatien olhemr7ise 
Oeeereeamin California by mail, by mail it deliberately and incen= 


HOM rougnt about in California the very amjuries new Ccom— 


pMomecmor, (Italics in original), If the requiremembyeratecne 
contacts within the forum give rise to one injuries were somehow 
a makeweight Of NO Concern in a Sectiom 22 .case, wy, one migit 
reasonably ask, was the court speaking of it being “even more 
Sueetene than any Other consideration; what meagaqe was Cie 


Eguremimrending to deliver by italiciziang the fact that the defen= 


games meviolation had caused injury in California? ar there were 

any Beast, Pt isedispelled by the court's wltimate molaingron page 
Guigpeeteter Citing the thres Reader requirements, “We conclude that 
Pnemetaims of the appellant arise out of or result fxom just such 


memoranda transactions [in the forum]." This ultimate holding ana 


long, carefully written opinion would be a meaningless non-sequitur 
if there were no requirement in a Section 12 case that the acts 68 
defendant an the forum give rise to the cause of action. 


Came Defemdant'’s AchiIVities in Hawaiad Do 
Not Satisfy Second Reeder REGU anoint 


mine Distrvec Judge stated in his opinion, “Plaintieir (seame 
erican promoter was a resident of Hawaii at the time he entered 
Pio negetiations and had discussions and visits in and out of 
Hema@lulu with the representatives of Peterbilt concerning its 
SUPeequent COlMpract with plaintiff." (Rw 108-09)... For thiac 
Stavement the judge cites four letters (R. 67-72). None of theese 
indicates any negotiation with defendant in Honolulu concerning 
empossible Peterbilt franchise. They do show, as is more parca 
cularly demonstrated by the affidavit of Mr. O'Brien (R. 93-95), 
that Mr. Larkin talked in general terms with representatives of 


defendant Hn ease anc Newark, California in late January lee 


concerning his plans for Australia. 

im seems to us, however, that all. of these preliminazy tae 
Pewoumcemveside the point. In Eastland Construction Co, v. heaea 
GoidiivoonecO, , 3509 F.2d 777, 780 (9th Cir. 1966), this comrege sae 

"Nevertheless, we conclude that under 
Sectron J2° Of theyClayton Act, venue is 
properly laid aqainst a corporate defendant 
iMeanv ed StrieGt Ine which the defendant was 
transacting business when, plaintiff's cause 
Of 8aCEVON accriicd, 


DHE InNrerence ls unmistakeable from Rastland that activi tiges 


Py a defendant in a forum which antedate accrual of the actions 


Sea 


Meoee~eagmed an the transacting sbusiness scale.* Under Eastland 
Mr. Larkin's residency in Hawaii until mid-March of 1963, and 

the fact that communications were addressed by defendant to him 
there in February and March, 1963 should be irrelevant to the 
issue of whether defendant transacts business in Hawaii for pur- 
PeseoeeieaMenability to suit there for a causé of action arising 
PEOMmemeteiriaitor’s contract dated July 1, 1963 (R. 6); made by 
eCefendaneewith a corporate plaintiff which was not even born until 
eos Exhibits "AY through "H"” to Me. O'Ne ti sear emcavit, 
relicdmmpaneoy the District Judge to support his finding that de- 
fendant transacts business in Hawaii, are all dated before May 31, 
1963, the date nen Plaintifpebegqan its corporate Vitemiee Joe 
Plaintiff does not purport to sue on an assigned claim, or argue 
that its cause of action accrued while it was still in the womb 
Ge time, 


Beene District Judge Should Have Transferred The 
Romiemmeo  cie Western District of Washington 


Section 1404(a) provides as follows: 
PrOmerne  COnvenlence Gf pArtlGouancds wii. 
nesses, in the interest of justice, a district 
601m may transfer any civil action Go any 
Sener Cistrict or division where 1t might have 
been brought," 
Samecmena defendant is a Washington corporat icm withers seor— 


Berate Offices and several of its plants located in the Western 


District of Washington, the action could unquestionably have been 


Pe Oe a en a a ep ye ase mn CAA Dae ae ee rasa es SSsee 
During oral argument the District Judge expressed disdain for 


EMememii trust experience and ... antitrust decisions” of the 
eet or the Eastland opinion, observing that, “Woon One oc— 
Beemon - construsd some of his words as dicta." (Tr. 37-58). 


Diembietrict Judge's ultimate decision indicates that he gave 
ieeele Or no credit to Rastland. 


iy 


brought there. Defendant also has factories in Newark, Calif- 
ornia and Kansas City, Missouri. Counsel for plaintiff conceded 
in argument that the "case could have been tried in a few other 
forums, but the question that this Court has to decide on the 
moving papers before it now is, is it the home park of the de- 
Gem@eane Ox In a néwiral forum such as Hawaii”. (fr. 403" 

The District Judge devoted only one relatively short para- 
graph to defendant's motion under Section 1404(a). The reasons 
he assigned for denial of the motion were: 

1. The motion should be denied until the burdens and 
expenses by defendant became realities. 

2. Modern techniques of duplicating records and deposing 
witnesses would reduce defendant's costs and inconven- 
ience in conducting this litigation in Hawaii. 

3. The plaintiff's choice of forum should not be lightly 
set aside. 

4, Transfer would "further burden this foreign plaintiff 
who has chosen the American forum nearest its home 
SSC i is Ree 2-1 3)e. 

In our view if the foregoing reasons are deemed sufficient 

to deny transfer, under the instant facts, then Section 1404 (a) 
is a dead letter. Our reasons follow: 

Vay iine District Judge stated that “at this staqe ofmmre 
litigation it is impossible for this court to ascertain 


v0 Che burden whien defendant may incur." (R. Iie 


~?8- 


This is a little like saying that there's no sense avoiding 
a known fire hazard because until the barn burns no one can ade- 
quately evaluate the damages to be incurred. Defendant's evalu- 
ation of its potential damage was as definite as it coula possibly 
be before the fact. It named 45 potential witnesses who resided in 
the Western District of Washington, gave their home addresses and 
indicated the probable areas of their testimony (R. 26-30). It 
named eleven more witnesses for whom Seattle would be a much more 
convenient forum (R. 30-31). It stated the round-trip air fare 
to Honolulu and estimated total travel expense, “EEepredileted tat 
subsistence for these 56 witnesses in Honolulu "would be ‘extremely 
expensive", a fact which we believe should be judicially noticeable. 
It pointed out that the key witnesses for defendant would be the 
people who run the defendant's business and stated the obvious fact 
that trial in Honolulu would "severely disrupt the operations of 
Petemm@oame (Rk, 31). It took plaintiff's motion for produetiontot 
documents at face value and analyzed the nature and number of the 
records which might probably be needed in Honolulu (R. 32-34). 

To counter this, plaintiff filed an attidav ie ct incetcie. 
potential witnesses connected with Hawaii. Plaintiff had to reach 
awfully hard to find six. “eRe of the six, J, Moi, states uenatene 
Mas not lived in Honolulu since January, 1964 (R. 90). Another, 
George Reed, is not asserted to have knowledge of any relevant 
act, but merely serves as a director of the Delaware corporation 


Sitemeecontrols the Australian plaintiff (R. $6). 
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€xercise his diseretion on the motion to transter. |) Racha, 

he suggested that the 56 witnesses be deposed (R. 112), that 

the 1,000 or more file drawers of records (R. 32-33) be conned 

by “modern document duplicating equipment” (R. 112), and assess- 
ment of the damages to defendant be postponed. Under this ruling 
defendant will presumably only be able to make the necessary 
_showing in time to move the case closer to home for post-trial 
motions. 

One 1s “eminded of the observation of the Fourth Cizenme 
Piecenesal tice & Rubber Company v.eWeatkins, 373 F.2d 3¢iymewo 
(4th Cir. 1967), where in granting a petition for mandamus it said] 

"Tt is obvious that if we postpone action 
until appeal after final judgment, the ques- 
tion will have become moot and the damage 
Gone ss. 

Gee tiemDistrice Judge's statement that, “the plaimeiamu 
clioiece of forum should not be lightly set aside" (Ra img 
while correct as a generality, has little application to 
Thesis tanterecase. | 

Plaintiff's choice of venue is entitled only to minimal con- 
Sideration where, as here, the plaintiff is not a resident of the 
district and such contacts as defendant has with the forum dis- 
trict are irrelevant to the subject matter BF the litigatuou- 
Typical of the many holdings suoporting this principle is the 
following excerpt from the opinion of District Judge MacMahon 
one eolavoua Corp, v. Casselman, 213 F. Supp. 379, 383 (S. Diese 
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"In view of this all but complete lack of 
Mexus with the forum, suit in this district 
Can only be justified on the basis of the 
venue privilege given plaintiff by Sections 
L6(b) and 27 of the Securities ExeChange fae 
of 1934. Normally plaintiff£'s choice of a 
technically proper venue is accorded some 
Poigiieim tha court's determination of the 
Puermiecy of a transfer under 28 U.S.c- §1404 (a). 
Judicial reluctance to disturb the plamntiet “cs 
choice, however, is a vestige of the harsh 
consequence of dismissal under the old doc- 
trine of forum non conveniens. But an asserted 
mii Le Goce Of £Orum is, at best, a boot- 
strap argument under Section 1404(a) for if 
accorded decisive significance no action would 
eves oe transterred, Thus, Git is only one’ 
factor to be considered and is entitled to 
no weight whatever where it appears that -thé 
plaintiff was forum shopping and that the 
selected forum has little or no connection 
with the parties or the subject matter. 


"As we have shown, this forum has no real 


connection with this litigation. t was 
imported here for no reason other than forum 
sopping. " 


Also see Chicago, Rock Island and Pac. Ravlvoud Comm. Iqoe, 
:20 Eee e7 37, 304 (7th Cir. 1955), cert. den. 350 U.S. 622 (1955) 
holding that judge abused discretion in refusing transfer under 
fection 1404(a)); Cressman v. United Air Lines, 159) poaecuee 404. 
07 (S.D. N.Y. 1958); Glenn v. Trans Worle Az nes ery Pe I lg tae 
upp. Umea vy: 1962); Morgan v. Difinovs Cenc ca meer onde m 
ot F. Supp. 119, 120 (S.D. Tex. 1958) and cases cited in 1 Moore's 
oe Peadewmneda ed. 1964) 1778, fn. 5, 0.145 [5]. 

PW@ewrecord Snows that defendant would be greatly inconven- 
enced by trial in Honolulu. It is axiomatic in the cetermination 
£ motions under Section 1404(a) that "a PLAINED ET may eneee oy. 


hoice Beem inconvenient forum ‘vex’, ‘harass", or "ODDEeSS* the 
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defendant by inflicting upon him expense or trouble not necessary 
to his own right to pursue his remedy." Pepsico laliCory veal. 
Repper Gon, 20 oer eupp. 377i Dy) Pal I63)- "Gule Oi] Corbi 


1 P(E De Page) 9.49), 
3. The District Judge stated that defendant's inconvenience 
and expenses could be mitigated by "the availability of 
modern duplicating equipment and depositions" (R. 112). 
This statement overlooks the sol pseriden facts that deposi- 
tions are’a poor substitute for live testimony, that defendants 
could hardly anticipate in pretrial depositions all of the plain- 
tiff's case which might need rebuttal, and that defendant would 
necessarily incur expenses in duplication of records and shipment 
of them to Hawaii, which expense would be largely unnecessary if 
the trial were held in Seattle. 
Pie cuie fOr Cone. Va Gilbert, 330 U.S. 501, 5il (1940), a 
leading case on forum non conveniens, the Court said: | 
beewtaanly to fix the place Glee rial ac 
a point where litigants cannot compel per- 
sonal attendance and may be forced to try 
their cases on Ceposition, is to create a 
Condition Mot satisfactory to court, jury 
or most litigants." 
iim POolasotd GOoruoration Vv. Casselman, 213 PF. Supp. 37 ce 
(S.D. N.Y. 1962) the court was presented with the contention that 


transfer was unnecessary, because of the availability of depositior 


The court's statement rejecting this argument applies directly her 
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"Depositions, deadening and one-sided, are a 
poor substitute for live testimony especially 
where, as here, vital issues of fact may hinge 
On credibility. In determining Cred] D1) utter] 
is nothing like the impact of live dramatis personae 
on the trier of the facts. Thus, the transfer which 
defendant seeks will not only serve the convenience 
of the witnesses but, more IMpOrcanteiy, the emda so. 
must ice," 


Peemeeo Ford Motor Co. v. Rvan, 182 F.2¢6 B29 330th Cis. 
950). 

As for the point that defendant can copy all of 1is@recorcde 
and set up a duplicate record system in Hawaii, courts have always 
looked to the location of corporate books and records as an impor- 
tant factor in determining issues of transfer. Uni tedwstate sie 
Berber, 86 F. Supp. 175 (E.D. Pa. 1949); and Coneral, Fela yProduers 
Co. v. Allen Industries, Inc., 120 F. Supp. 491 (D. Del. 1954), 
See Gulf Oil Corp. v. Gilbert, supra at page 508 ("relative ease 
of access to Pe arcés of proof" as an “important consideration") , 

fost of the foregoing cases were decided before enactment 
of Section 1404(a), which significantly liberalized the conditions 
under which transfers would be granted. In Norwood v. Kirkpatrick, 
Pe? U.S. 29, 32 (1955), the Supreme Court held thaty 
| P.s.. COngress, by the term ‘for the conven— 

ience of parties and witnesses, in the interest 
Srejustice,' intended to perme courts tomanane 


transfers upon a lesser showing of inconvenience." 


Where the great majority of witnesses reside, as they do 


h 


oe 
in this case, 2,700 miles from the forum, and where the great 


Majority of the records are maintained there, it would seem no 
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answer to a motion to transfer, that the witnesses could all he 
deposed and the documents duplicated. It is to prevent this very 
type of inconvenience and expense that Section 1404(a) was enacted 

4, The District Judge stated that transfer would “furthes 

burden this foreign plaintiff who has chosen the Ameri- 
can forum nearest its home base." (R. 112-13). 

The statement of burden to “this foreign plaintiff" is base@ 
“purely upon the fact that the plaintiff was incorporated in New 
South Wales, Australia, and the assumption that its witnesses wouk 
bemcomincesromethere. Plaintiff did notechoose to file any@atnig 
davit whatsoever relating to its convenience. In similar circum- 
stances Chief Judge Leahy said in General Felt Products Gomme 
Pileneinaustries, 120°, Supp. 4917493 (D. Del. 1954); 

PPlaimtitt Stands wat On ats selection 
of forum.... If plaintiff chooses to stand 
mute, making no profert of his Son OE ae 
or the justice impact on him, he assumes the 
risk of defendant's overcoming counter- Brouee 


of forum by a favorable balance of 61404 (aes 
factors." 
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The District Judge's statement as to "burden" on the Aus= 
tralian plaintiff does not rest upon any showing as to the number | 
of potential witnesses from Australia, but purely and simple upon 
the undeniable fact that Hawaii is a more or midway "neutral" 
forum. The idea of a neutral forum, strange to both parties, bu 
midway between their places of residence, has been advanced and 
rejected repeatedly, on the ground that since at least one party 


has to travel there is no sense in making the trial equally incom 


venient for both. Paragon-Revolute Coro. v. C. F. Pease Co., 120% 
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meso. 460 (DP. Del. 1954); Pepsi-Cola Co. v. Dr. Beppe CO. ors 


Pee oles! 7 (Web. Pa. 1963); River Company, Inc. v. Texas Eastern 
dransmission Corp., 1954 Trade Cases, "67, 840 (S.D. N.Y. 1954); 


General Felt Products Co. v. Allen Industries, 20 F. Supp. 491 
Wels 1954). 
eee eearagon Case, the ceurt said, in granting transfer fror 
Wilmington to Chicago: 
"In the case at bar the forum is neither 
the residence nor a place of business of either 
party. Both corporate parties, through counsel, 


officers and employees, will have to come here 
from foreign jurisdictions with all the docu- 


mentary and physical evidence -- in the form of 
cumbersome physical machinery -- they deem neces- 
sary for trial, Plaintiff must travel from Ro- 


chester and defendant from Chicago. This legal 
ball game cannot be played in both home Danie, 

and cannot be scheduled for Rochester because 

the suit could not have been brought there ori- 
ginally. One home field, Chicago, and neutral 
Wilmington remain two possibilities. As between 
them, I conclude conveniences favor Chigcaqe, 

That is defendant's executive and manu iaCburing 
Situs and will eliminate one Darty +s eravel wero 
Beatnik will have to travel in any event, either 
EeyChicago or Wilmington.” (120 F, Supp. ae Pp. 2900R 


peeeme Pepsi-Cola case Judge Willson said. an granting 
Beansier £rom Pittsburgh to Dallas: 


"AS is required under the statute, where is 
the convenience of the parties and witnesses in 
Emsecess? Is it Pittsburgh or is it Dallas? 
in the first place, I have not overlooked the 
privilege that the plaintiff has in selecting 
a forum. That privilege, as Judge Murphy said, 
FOmimmues to play a part in deciding transter 
Hetloiowee sit it should not beveast aneene ead 
ing role. Plaintiff has chosen to leave its own 
"home grounds' so to speak. It might have gone 
one ta Ballas, but stomped at Pittsburg. When 
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inquiry was made at the first time I heard this 
case as to why Pittsburgh was selected, counsel 

fer olaimtief said, “Lt as nevutedl) Ground 9 ee. 
ever, neutral ground plays no part in the decision 
unless it can be said that the interest of justice 
requires that the case be tried not in the state 
where either of the parties has its principal place 
Of business. IJ take it that cach party will seceive 
a faiwetrial betore any United States Districe, Cour @ 
TE the case were tried im Pittsburgh any business 
records which plaintiff would introduce from its 
lain Office would have to be Exansnorted Nere, wie 
Jigme seme for defendants | SO far asmine partice 
executive officers who may be witnesses are con- 
cerned, they must come to Pittsburgh either from 
New York or Dallas if the case stays here.) Sche— 
duled jet airtime from New York to Dallas is around 
tvo adnceone—hnalt hourss) Lt 1S One hour from New 
Vou tomeitesburgn.  lgeplaimtikt's Witnesses sarc 
to leave New York, why not overfly Pittsburgh and 
continue on to Dallas and take their records with 
Chenmvume 24 EF, Supp. ae 382). 


C. Mandamus Is An Appropriate Remedy 

There is no question that this court has the power to compel 
Beticn bymamdrctric tl cOUrtany Means Of a writ oF mancamus. 28 
Wyse Ge Goni(almeprovides that: 


"The Supreme Court and all courts established 
by Act of Congress may issue all writs necessary 
Cf dppropriace Invalid ©f Enei re-pective juris- 
dictions and agreeable to the usages and princi- 
ples of law." 


The scope of Section 1651 is stated in 6 Moore's Fed. Prac. 
(2d ed. 1966) 86-87, §54.10[4} to be as follows: 


Ue uncer olo5] a court of dppeals may 
- issue an appropriate writ, such as mandamus, 
Prohibition, common law certiorari, habeas 
Corpus, Injunction, im aid of tts excrcised 
AUEtSs(tStion, Or 1S then existing, "Or the 
prospective appellate jurisdiction which 
Congress has given it over district courts 
and administrative hoards and agencies. 
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"Under the latter alternative dealing with 
EMemeourt  S prospective appellate jurisdiction, 
Mime prOpLiate writ may tssuc to revicwoa non= 
pporrtialle ameeriecutory order of the district 
court where the court of appeals has appellate 
jeredickron Over a final judgment rendered in 
Rie GaSe and Jt 1S improper to postpone reviow 
until an appeal is taken from the final judgment." 

Pewee mot a district court's order on motions under 2¢ WS lGe 
§§1404(a) or 1406(a) is a proper application of the mandamus power. 
Ge semeeesupra, at 96-101, 154.10[4). 

Piicecourt has held, consistent with the general rule, ene 
it has power to issue writs of mandamus to review orders under ‘28 
U.S.C. §1406(a), Gulf Research & Development co. v. Harrison, 185 
Eee eee ey Cir. 1950), and 28°U.S.€. Sil404(e),, Shavixro +. 
BOnamgamiotrel Co., 185 F.2d 777 (9th Cir. 1950). See American 
Bene yeceom jricultural Pipe Assn. v. No-Joint Concrete Pipe Co., 
coleueeom Jo (9th Cir, 1964). 

Hivemomin Citfierence in criteria for review ©f orders under 
Section 14906(a) and Section 1404(a) would appear to be that no 
GrecretiOne1s invested in the District Judge in passing on a 
motion under the former statute. Here, the crux of the District 
Judge's decision was that full consideration of the motion under 
Section 1404(a) should be deferred. In a real sense, therefore, 
the Judge did not exercise his discretion. He did not apply the 
Seoeieomy criteria to the facts of the Case. Yo the extent to 
woxen he could be said to have done so, he used erroneous standards 


and abused his discretion. There is general agreement that a 


Wecmorgqueunder Section W404(a) which shows either abuse of discretic: 
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or is "clearly erroneous" or "arbitrary" should be reviewed on 
a petition for writ of mandamus. See cases cited in A. Olnick 
besos Vee bemaster Brothers ~ince, 365 F.2a 439°(2nd Cio ae 
Appeal is not a meaningful remedy for the error involved 
Neve, Sime the presenteerder isnot appealable, @inericansean. 
eceremAqrrecultural Pive Assn. , Supima, and appeal f£rom a 2anaD 
judgment would come too late to be of any value. In granting a 
Betition fox mancanus requiring tyansfer, the Fourth Circuit am 


General Tare & Rubber Company v. Watkins, 273 F.2d 361, 3/0M@ien 


i 


Cir. 1967), observed, 


"It is obvious that if we postpone action 
until appeal after final judgment, the ques- 
tion will have become moot and the damage 
SOME 5 co 4 


"We are not here permitting use of man- 
damus as a substitute for interlocutory 
appeal, which is, with a few statutory 
exceptions, prohibited in the federal courts. 
See 28 U.S.C. §§1291-92. Rather, we are 
using the writ for a purpose for which we 
think it was intended ~- to correct a wrong 
to the court which otherwise can never be 
effectively presented on appeal. The order 
Gf thesaisterict Court is reversed; Ehe writ 
will be issued." 


This court has held that the situation presented by this 
Pe@metOnwis a proper One for review by mandamus. In Shapiro 
Ven Dolalza Hotel Co., supra, the court held, 

“wee we [eel that under Ehe particular 
PaAceswOr ENiSGeCase, salid tne matter peing 
Only one of form, we may properly treat 
this appeal as though it were a petition 


foOrea srit Of Mandamus. This count has 
power to issue the writ in aid of its 
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APRPELLACeS JULLoULecioil. LAPUA E FESS Ne re) © Ae ies 
EMitethie Writ 1S an extraordinary remedy 

to be applicd with caution we are of the 
Opinion that sufficient grounds exist here 
ROvissucethe writ if it clearly appears that 
Brewa1strict court was in error. Appellant has 
Mage a strong showing for a change of venue 
under the doctrine of forum non conveniens and 
has raised an important question of law in re- 
gard to the circumstances under which the sta-~ 
tutory embodiment of that doctrine may be in- 
Voned. ” (oom cd at 9 77/9)7, 


Mandamus to correct erroneous orders relating to venue 
has been granted in cases very similar to the present one. In 
Chicago, Rock Island & Pac. R. Co. v. igoe, 220 Fy 2a 22 ore 
oe el0S ome ehe nee issued a writ of mandamus compelling 
transfer. The statement of controlling issues closely parallels 
this case. 


"Factors under the statute which dem- 
onstrate that a transfer should be made 
are: convenience of witnesses of both 
plaintiff and defendant; the ease of ac- 
cess to sources of proof; the availability 
o£ compulsory process to compel the at- 
tendance of unwilling witnesses; the 
smaller amount of expense required for 
Willing witnesses; the availability of a 
view of the premises; the congestion of 
ene District Court calendar imethe Noreen 
Suimbistyict of Tllinois, Easternebpivision 
that no controverted issue of fact. depends 
Mpen, any event that occtirred te thewlertnena, 
Dieterrct Of Lllinois: and the burdentek a 
jury trial should not be imposed upon the 
Nerenern District Of Illinois, an area which 
fas no relation to the litigatien., 270 
Weed at 304) % 


The ground of the court's decision was that 


"The balance of convenience of the parties 
HS SO Overwnelmingly in faver Of tne derendant 
that we hold the denial by respondent of the 
Motron co tCransker this case to tne Souenera 
Dastmicte: Lowa tas SO Cledvily ‘erroneous tiae 
Pecos wtO an abuse Of “Gisereticn,. 
Gide rat 305), 
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See also Koehring Company v. Hyde Construction Company, 3240F . 20 
295 (Sth Cir. 1963), in which transfer was ordered on grounds 
essentially identical to those in Chicago & Rock Island, supra. 
In each of those cases, one party resided in the district from 
which the action was ordered transferred; in the present case 
even that contact is eee And see Southern Ry. Company v. 
Madden, 235 F.2d 198 (4th Cir. 1956) in which the court found 
abuse ai discretion even though the original forum was more con- 
venient for plaintiff's attorneys and several witnesses. 

This case presents many extraordinary factors which cal@ 
for the Exercise Of this coWet'’s power to caene mandamus. In 
most of the mandamus cases the choice of forum has been between 
two mainland cities a few hundred miles apart; here defendant 
would be compelled to travel 2,700 miles on or over water LG 
defend itself. In most of the cases the choice is between the 
district where plaintiff resides and the home of the defemdant; 
here Honolulu is the residence of neither. In most of the cases 
the forum selected by the plaintiff has some connection with the 
facts asserted; here concededly it has none. 

Vin CONCLUSION 
Plaintwer'sS position in resisting transfer was stated by 
its counsel to be as follows: 
4 eden BLECHER: if gt please the Court, Wewcan 
“strip the present motions of the legal verbiage 
and really take a hard look at what we're talking 


about, It seems to me readily apparent that we 
have here some maneuvering by the defendant to, 
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by one means or another, determine where this 

ball game is going to be played; and basically 

mieters before the Court, since there isn't 

any way it can be played in the plaintiff's 

Pogaeis for the Couxt to determine whether 

Orenot we're going to be forced toplay in the 

@erendant’s park im Seattle .., or whether this 

Micimit tt we Going tO be able to get a shot at 

fialicase aoneutral park like Homolulu.” (Tr. 33). 

Pememene Later counsel for plaintiff; 2 San ebeanciscese 
practitioner, conceded that the case "could have been started 
Pieiemiorenort District of California or Kansas City Or any= 
where else." (Tr. 40). 

Thus, one is left to speculate whether what the real 
reason might be for selecting Hawaii. The possible justifica- 
tion, inadequate though it may be, that Hawaii is the American 
feauimneclosest to Australia loses most of its force when one 
Conoiwiememtnat a controlling interest in plaintiif 1s nel sby 
EmDetewawe COrpOracion. Further, plaintiff might reasonably 
Heavemeacemea, wien it entered into a Distributor’s Contract 
with the Peterbilt Motors Company of Newark, California, a 
Govietonmer Pacific Car and Foundry Company, of Seattle, 
Washington, that if the time ever came when it needed to en- 
force any rights it might have under American law, that it 
might have to come to California or Washington. 

Tiesemis no qustification for retaining thitemcace sin 
Hawaii, What this court said about the defendant in L. D. 


Reeder Contractors of Arizona v. Higgins Industries, 265 Fo2d 


768, 776 (9th Cir. 1950) applies directly here: 


Sy ies 


HE EMIS Bl COINS aCGloeenelolnl Nee EINES i2Erques 
leads us to the inescapable conclusion that as 
to appellee Hiqgins, the ‘estimate of inconven- 
ience' weighs heavily in its favor. We need not 
point outwagain he slim thread of facts which 
connects Higgins with the forum state which the 
appellant has chosen." 


The threads which connected Higgins with the State of California 
were substantial indeed compared with the minimal contacts of 


defendant here with the State of Hawaii. 


Respectrully submitted, 
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